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Abstract
Policy makers, educators, and activists in developing nations such as Uganda
can learn a great deal from the American special education legal framework.
Although different in terms of scope, structure, culture and resources, the
American framework is a vibrant system in terms of intention, experimentation, and innovation. Regardless of any value judgments as to its effectiveness and appropriateness, a close inspection of the American framework
is instructive within the Ugandan context. It spurs critical thinking about
special education law and policy, suggests means for improving the system,
and promotes certain values. The intent of this article is to inspire informed
assessment of the legal and regulatory framework that guides, enables and
accompanies the provision of special education services in Uganda, with
the hope of increasing dialogue that will lead to improvement. This process
will also serve to provide strategic perspective for those seeking to promote
and champion the rights of special needs students in Uganda and in other
developing nations.
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The Education of Special Needs
Children in Uganda: Legal Policy Lessons
from the United States
I. Introduction1
The American approach to special education is unique. It is grounded in an
extensive statutory and regulatory framework. Its robust dispute resolution
framework provides opportunities for collaboration and reconciliation while
also pitting parents versus school districts in legal proceedings. The American special education experience is rich in ideas, models, good intentions and
hard-earned experience. Thus it is an ideal subject for comparative analysis.
In the case of Uganda, the American legal framework pertaining to special education offers prospective possibilities and instructive lessons. The legal framework regarding the provision of special education in Uganda is
skeletal and largely undefined. The domestic law places emphasis on establishing structures and capacity building.2 While certain organizations look
to the provision of education to persons with disabilities as a human rights
issue, human rights instruments are short on roadmaps and practical approaches for implementing meaningful special education reform.
Admittedly, there is a substantive imbalance within this paper weighted
toward American law. This imbalance is not the result of any intent by the
author to promote the export of the American special education system.
The American legal framework is far more detailed and expansive. There is
simply much more substance to cover on the American side. Moreover, the
author’s personal experience is heavily weighted on the American side.
This paper is not an attempt to promote and import American ideas and
methodologies. Instead the intent is to inspire informed assessment of the
legal and regulatory framework that guides, enables and accompanies the
provision of special education services in Uganda.
At its best, comparative legal analysis shares experiential wisdom and
sparks innovation. Through comparative method, problems can be viewed
with a “deeper perspective” whereby “a number of alternative solutions may
come into sight.”3 Viewing law through a comparative lens “not only stimulates the jurist’s imagination, but reveals the strength and weaknesses of
particular situations.”4
The author hopes this paper will be part of a dialogue that will improve
the provision and delivery of special education services in Uganda. By comparing the status of rights of special needs students in Uganda with those in
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the United States we can better determine what the future might hold. This
process will also serve to provide strategic perspective for those seeking to
promote and champion the rights of special needs students in Uganda and
in other developing nations.

II. The Education of Children with
Special Needs in the United States
A. Historic Context
Up until the latter part of the 20th Century, the treatment of children with
disabilities in American education was marked by institutional exclusion
and segregation. American families shouldered the responsibility to care
for and educate the disabled. A 1935 Kentucky Court espoused widely held
prejudices when it wrote that a “person ‘of unsound mind … is, as to all
intellectual purposes, dead; and such a thing, destitute of intellectual light
and life.”5
Substantive education policy in the United States from prior generations
reflected the attitudes pronounced by that Kentucky court. Compulsory
education laws exempted children with mental or physical disabilities thus
allowing parents to keep children with disabilities out of the mainstream
educational environment.6 Widely held legal and political consensus did
“not require the State to provide a free education program, as a part of the
common school system” for “the feeble minded or mentally deficient” on the
grounds that children of “limited intelligence, are unable to receive a good
common school education.”7
B. The Changing Legal Environment
There is no Constitutional right to education in the United States.8 Moreover there are no express rights regarding persons with disabilities in
the American Constitution. Nonetheless, the educational rights of children with disabilities in the American education system are grounded in
Constitutional principles.
The seminal American case in the area of educational rights is Brown v.
Board of Education.9 In Brown, the United States Supreme Court overturned
their prior decision in Plessey v. Ferguson,10 which had upheld the constitutionality of segregated schools based on the premise that segregated schools
could be “separate but equal.” At the core of Brown is the recognition that
separate is not equal and that exclusion from the status quo educational
environment is improper.
© 2014 Joni and Friends, Agoura Hills, CA. All rights reserved. Reproduction prohibited.
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In the 1970’s the core principles in Brown began to bubble up in the
context of students with special needs. In Pennsylvania Association for Retarded
Children v. Commonwealth of Pennsylvania11 a Federal District Court recognized
that children with disabilities are capable of benefiting from an education
and must be provided with access to a free public education. Later a Federal
District Court in for the District of Columbia held that no disabled child
“shall be excluded from a regular school assignment by a rule, policy or
practice of the Board of Education” unless that child receives “adequate
alternative educational services suited to the child’s needs” and “a constitutionally adequate and prior hearing and periodic review of the child’s status,
progress, and the adequacy of any educational alternative.”12
In 1975 the US Congress eclipsed this judicial upwelling with the passage of the Education for All Handicapped Children Act.13 This landmark
legislation was subsequently renamed the Individuals With Disabilities
Education Act (IDEA).14 Congress passed this legislation to address inadequacies in educational services provided for children with special needs.15
According to the Congressional findings issues in support of this legislation,
at the time of enactment four million of the eight million children in the
United States with educational disabilities received inadequate educational
services.16 One million of those children counted as receiving inadequate
education actually received no services.17
The IDEA establishes expansive requirements for the provision and
delivery of special education services. The statutory framework is further
supplemented by extensive regulations as well as a robust body of judicial
authority interpreting the metes and bounds of the Act. The IDEA mandates that school districts and States that receive certain federal educational
funding must provide a free appropriate public education (FAPE), to the
maximum extent appropriate in the least restrictive environment (LRE).18
The IDEA establishes an extensive legal framework to accomplish that core
mission statement. The framework includes inter alia “child find” and evaluation procedures, the recognition and categorization of disabilities, and
mechanisms for facilitating parental involvement, stakeholder collaboration
and individualized consideration of each child.
C. Current Educational Environment
The education of students with special needs is a massive undertaking in the
United States. According the American Institute for Research, $50 Billion
was spent on special education services in the 1999-2000 school year.19 The
costs have gone up by at approximately 60% since that time.20 The average
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expenditure for a special needs child almost doubles the average costs of
services for other children.21
The United States Department of Labor’s Bureau of Labor Statistics
reports that there were approximately 473,000 special education teachers
employed in the United States in 2008.22 This number does not include
the many special education service providers that are not special education
teachers.
In terms of students, the US Office of Special Education Programs reported that 6,081,890 students in the United States received special education services in the 2006-2007 school year. A large percentage of these
students have what might be characterized as mental or psychological disabilities. Of the six million students in 2006-2007, only 1% were categorized
as “orthopaedic impairment” and less than 2% received services based on
a visual or hearing impairment. On the other hand, 44.6 of students were
served based on a “learning disability,” 19.1% based on “speech or language
impairment,” 8.6 based on “mental retardation/intellectually disabled,” 7.5%
based on “emotional disturbance” and 3.7% based on “autism.”23
The United States has extensive institutional and educational support for teachers who serve children with special needs. A large number of
American tertiary institutions offer programs in special education at the
undergraduate, masters, and doctoral degree levels. Special education teachers in all States must be licensed. In most instances, prospective special education teachers must obtain at a bachelor’s degree and the complete of
an approved training program in special education teaching in order to be
licensed.24 Many special education teachers must undergo more extensive
and lengthy training periods than general education teachers. Some States
require a master’s degree or some additional certification or educational
requirement beyond a four-year degree.25

III. The Uganda Legal Framework Concerning the
Education of Students with Special Needs
A. The Right to Education in Uganda
Uganda is home to a number of noteworthy events in the context of education rights and provision over the past two decades. These advancements
include rights proclaimed in the Uganda Constitution and the establishment of Universal Primary Education and Secondary Education. The right
to education is also enshrined in international instruments that have been
ratified in Uganda.
© 2014 Joni and Friends, Agoura Hills, CA. All rights reserved. Reproduction prohibited.
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The 1995 Constitution of Uganda establishes certain rights with respect
to education. Article 30 of the Constitution provides that “(a)ll persons have
a right to education.” Article 34 provides that “(a) child is entitled to basic
education which shall be the responsibility of the State and the parents of
the child.” Objective XVIIII of the Ugandan Constitution further provides
that “(t)he State shall promote free and compulsory basic education.”
The Ugandan Parliament took a dramatic step towards effectively realizing educational rights when it passed Universal Primary Education (UPE) in
1997. Under UPE the Ugandan Government mandates that all primary-level
students can attend a school without having to pay fees and parents and
teachers association charges.26 Following the introduction of UPE, gross
enrolment in primary school increased from 3.1 million in 1996 to 7.6 million in 2003.27 UPE also resulted in a significant increase in public expenditure for education increasing from 2.1% of GDP in 1995 to 4.8% of GDP in
2000.28 The Objectives of UPE are to 1) “provide the facilities and resources
to enable every child to enter and remain in school until the primary cycle
of education is complete; 2) make education equitable in order to eliminate
disparities and inequalities; 3) ensure that education is affordable by the majority of Ugandans; and 4) reduce poverty by equipping every individual with
basic skills.”29 The education of children with special needs is not a point
of emphasis in the UPE initiative. However, it has undoubtedly increased
the availability of some form of primary school education to children with
special needs.
In 2007 the Ugandan Government followed up on its offering of Universal
Primary Education by declaring the provision of Universal Secondary Education
(USE). “USE is defined as the equitable provision of quality post-primary education and training to all Ugandan students who have successfully completed
primary leaving examination.”30 USE officially covers lower secondary education (Senior 1 to Senior 4) for all students who score between 4 and 28 on the
Primary Leaving Exam.31 In terms of actual delivery of services, the provision
of USE is not on par with its official mandate as the number of USE schools
and the schools’ geographic dispersion are inadequate to serve the students
officially eligible to receive USE. Moreover the qualifications of instructors
at both USE and UPE schools are quite minimal due to the large demand for
teachers spawned by the policy. Nonetheless, the launch of USE marks another
ambitious step by the Ugandan Government to increase the educational services available to its children.
Uganda is a party to several international instruments that proclaim a
right to education. The International Covenant on Economic, Social and
20
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Cultural Rights provides that the right to education includes the right to
free, compulsory primary education as well as an obligation to develop secondary education that is accessible to all.32 The right to education is also
a point of emphasis in Article 26 of the Universal Declaration of Human
Rights33 and Article 17 of the African Charter of Human and Peoples Rights34
and Article 28 of the Convention on the Rights of the Child.35
The African Charter on the Rights and Welfare of the Child provides
a detailed treatment of the right to education.36 Article 11 of that Charter
provides that “every child shall have the right to education.” The Charter
further provides that State parties “shall take all appropriate measures with
a view to achieving the full realization of this right and shall in particular
(a) provide free and compulsory basic education (b) encourage the development of secondary education in its different forms and to progressively
make it free and accessible to all; (c) make the higher education accessible to
all on the basis of capacity and ability by every appropriate means; (d) take
measures to encourage regular attendance at schools and the reduction of
drop-out rates; and (e) take special measures in respect of female, gifted and
disadvantaged children, to ensure equal access to education for all sections
of the community.”
B. The Rights of Peoples with Disabilities in Uganda
Ugandan law addresses the rights of persons with disabilities. Article 35
of the Uganda Constitution provides that “(p)ersons with disabilities have
a right to respect and human dignity, and the State and society shall take
appropriate measures to ensure that they realise their full mental and physical potential,” and that “Parliament shall enact laws appropriate for the
protection of persons with disabilities.” Moreover, Article 32 requires the
State to “take affirmative action in favour of groups marginalised on the
basis of … disability.”
Other Ugandan legislation addresses the rights and issues of special concern of persons with disabilities. Such legislation includes the 2006 Persons
with Disabilities Act, the Workers’ Compensation Act, the 2006 Employment
Act, the National Social Security Fund Act, the Local Government Act of
1997 and the 2005 Parliamentary Election Act which address rights, protections, specifications and or provisions for persons with disabilities at
some level.
In the context of education and the rights of children, the two most important legislative acts in Uganda are the Persons with Disabilities Act and
the Children Act. The Persons with Disabilities Act requires the Government
© 2014 Joni and Friends, Agoura Hills, CA. All rights reserved. Reproduction prohibited.
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to develop policies that provide children with disabilities with access to education37 as well as a duty to minimize disabilities among children.38 The
Children Act pronounces the State’s duty to implement measures and policies in order to a) assess a child’s disability at an early age; b) provide appropriate facilities for treatment and rehabilitation of children with disabilities;
and to c) “afford children with disabilities equal opportunity in education,
subject to progressive realization.”39
In terms of international instruments, Uganda is a signatory of the
Convention on the Rights of Persons with Disabilities (CRPD)40 having ratified both the Convention and its Optional Protocol on 25 September 2008.41
The CRPD has extensive provisions concerning the rights of persons with
disabilities that cannot be adequately explored at this time. Most significantly for the purpose of this paper Article 24 of the CRPD provides as follows:
Article 24 — Education
1. States Parties recognize the right of persons with disabilities
to education. With a view to realizing this right without discrimination and on the basis of equal opportunity, States Parties shall ensure an inclusive education system at all levels and
life long learning directed to:
(a) The full development of human potential
and sense of dignity and self-worth, and the
strengthening of respect for human rights, fundamental freedoms and human diversity;
(b) The development by persons with disabilities
of their personality, talents and creativity, as
well as their mental and physical abilities, to
their fullest potential;
(c) Enabling persons with disabilities to participate effectively in a free society.
2. In realizing this right, States Parties shall ensure that:
(a) Persons with disabilities are not excluded from
the general education system on the basis of
disability, and that children with disabilities
are not excluded from free and compulsory
22
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(b)

(c)
(d)

(e)

primary education, or from secondary education, on the basis of disability;
Persons with disabilities can access an inclusive,
quality and free primary education and secondary education on an equal basis with others in
the communities in which they live;
Reasonable accommodation of the individual’s
requirements is provided;
Persons with disabilities receive the support required, within the general education system, to
facilitate their effective education;
Effective individualized support measures are
provided in environments that maximize academic and social development, consistent with
the goal of full inclusion.

The language of the CRPD appears to qualify the legal requirement
known in the United States as “mainstreaming” as a human right of children
with disabilities. To reiterate from the block quote above, the CRPD provides
that children with disabilities are not be excluded from education and they
shall “access an inclusive, quality and free primary education and secondary
education on an equal basis with others in the communities where they live.”
The CRPD’s mainstreaming requirement is more than mere words in
Uganda.42 It provides direct, if to some extent aspirational, guidance on mainstreaming that education officials have adopted as guiding policy. Ugandan
educational officials are cognizant of the requirements set forth in the CRPD
and they and officially adopting a policy with the hope of complying with
the CRPD’s mandate.
In addition to the CRPD, Article 13 of the African Charter on the Rights
and Welfare of the Child provides that “(e)very child who is mentally or
physically disabled shall have the right to special measures of protection
in keeping with his physical and moral needs and under conditions which
ensure his dignity, promote his self-reliance and active participation in the
community.” Article 13 further provides that State parties shall “subject to
available resources, to a disabled child and to those responsible for his care,
of assistance for which application is made and which is appropriate to the
child’s condition and in particular shall ensure that the disabled child has
effective access to training, preparation for employment and recreation opportunities in a manner conducive to the child achieving the fullest possible
© 2014 Joni and Friends, Agoura Hills, CA. All rights reserved. Reproduction prohibited.
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social integration, individual development and his cultural and moral
development.”43
C. Rights in the Courts in Uganda
Despite considerable progress in terms of drafting legislation and ratifying
relevant international treaties, present indications from the Ugandan judiciary indicate that legal recourse is of limited value in the realization of rights
for persons with disabilities.
Ugandan courts have demonstrated an unwillingness to weigh in on
matters of economic and social rights. In the CEHURD44, the Constitutional
Court of Uganda held that claims arising out of the Government’s provision
of health services to women bearing children were barred by the political
question doctrine. This doctrine bars the judiciary from considering the
legality of certain matters that are deemed best left to the determination
of the legislative or executive branches of the government.45 In the case of
CEHURD the implementation of health policy was deemed to be a matter
best left outside the court.
Similarly an attempt to bring an action challenging the constitutionality
of budget cuts to the funding of education programmes in Uganda failed to
generate results in a Ugandan High Court.46 The Assistant Register of the
Civil Division of the High Court refused to grant any order blocking the
budget on the grounds that it was not the place of the court to destabilise
government programmes or to usurp the authority of government to provide such services. Thus the Assistant Register applied a form of the political
question doctrine to initially thwart the litigation.
In the context of disabilities, a Ugandan High Court recently dismissed
a claim asserting failures by the City of Kampala and Makerere University (a
public University) to make their premises and buildings accessible.47 In Legal
Action for People with Disabilities v. Attorney General and Another Justice Stephen
Musota applied a pragmatic and forgiving approach that allowed the City and
the University to continue to work towards achieving improved accessibility
at their own pace. The High Court gave both government entities the benefit
of the doubt and a presumption of good faith with respect to the efforts they
had made thus far to meet the legally established standards of accessibility.
Looking at the larger picture and general resource restraints as opposed
to individual rights and claims the High Court held: “in the instant case the
applicants seem to imply that their own right must be enjoyed irrespective
of the negative effects that it may have on public interest, the costs to the respondents and the overall costs to other (students) or people. The applicants
24
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ought to know that the enjoyment of their rights is not absolute. It has to
take in to account the rights of others as well as public interest.”48
Given the recent cases discussed above, litigation appears to be an unlikely means for addressing legal deficiencies pertaining to the education of
children with special needs in Uganda. Courts are hesitant to tell the Ugandan
Government how to spend money and implement policies. Courts are willing
to apply permissive standards when assessing the Government’s compliance
with human rights standards that pertain to both disabilities and to economic
and social rights. Finally, the overriding spectre of limited resources in the
country as a whole tends to undercut the effectiveness of cases concerning
individualized harm.49

IV. Key Comparative Distinctions Between
the United States and Uganda
There are many key distinctions between the American and Ugandan approaches to the education of students with special needs. These distinctions
include large discrepancies with respect to the amount of resources and the
extent that special education services are provided, America’s purposeful
engagement with litigation as a tool for enforcing public school compliance
with legal requirements, and the American emphasis on addressing cognitive
and psychological disabilities.
A. Disparity in Financial Resources
There is a clear gap in resource capacity and allocation between the United
States and Uganda in context of public education generally. According a
2011 report, Ugandan schools in the Universal Primary Education (UPE)
programme are given 435 Ugandan Schillings50 per student per quarter.51
Other reports paint a comparatively rosier picture of funding.52 However,
even if funding is somewhere between $5 to $10 per month per student, such
funding levels are still hundreds of times lower than the average expenditures made on a public school students in the United States.
Funding is even more critical in the context of students with special
needs. Intensive monitoring, smaller class sizes, assistive technology and
other cost-intensive services can be key to the educational success children
with special needs. Thus expenditures for children with special needs are
normally considerably higher than the cost associated with educating the
general student population. In the US expenditures for children with special
needs are almost twice as high as expenditures for other students.
© 2014 Joni and Friends, Agoura Hills, CA. All rights reserved. Reproduction prohibited.
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Ugandan officials recognize the increased need for funds for children
with special needs and have called to increased funding.53 Unfortunately,
limited resources prevent Uganda from approaching the service delivery
provided in the US.54 A civil society watchdog group reports that “implementation of Special Needs Education policy has remained too slow and
almost neglected, especially at the Local Governments levels” and notes
that “[t]he vehicles provided under the initiative, for instance, have all been
grounded on the pretext of no or minimal funding.”55 This report asserts
“the policy suffers from least attention within the education sector, pushing
further to the fringes of socio-economic and political development of those
already disadvantaged” and goes on to report anecdotal instances where
deaf students were not provided teachers trained in basic sign language.56
There are means of maximizing resources and overcoming funding
limitations. For example, one Ugandan district officer in charge of the
education of children with special needs indicated that nuns in his district
volunteer to assist with identifying children with special needs. This story
speaks to the willingness of the government to engage with partners, religious or otherwise, to enable public needs to be met. In addition, the cost
of human services is also much less expensive in Uganda than the US. This
enables funds dedicated to teachers and education providers to go further.
B. Disparities in Human Resources
Uganda has made major strides in educational and training of special education teachers. Prior to the 1990’s, Uganda had no policy related to the
training of teachers in special needs. In 1991 Parliament established the
Uganda National Institute of Special Education to train special education
teachers. In 1992 the Ugandan Government “established a policy on ‘Education for National Integration and Development’, pledging to support
special needs education by providing funding and teacher training.”57
Kyambogo University is a key hub for tertiary special education instruction in Uganda. Kaymbogo offers certificate, diploma and bachelor
programs in special needs education. Hundreds of teachers have been
trained in special education through Kyambogo’s full-time and distance
programmes.58 In addition, Kyambogo and the Ministry of Education and
Sports partner to offer in-service training to teachers in the field.
Despite commendable strides over the past two decades, there are severe human resource needs in Uganda in the area of special education.
According to Stackus Okwaput, a lecturer in the Department of Special
Needs at Kyambogo University, the numbers of trained teachers are still
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“relatively small.” Moreover, regional resistance and inadequate resource
allocation stymies the expansion of specialized service delivery.59 According
to a report issued by the Uganda Debt Network “[t]he implementation of
Special Needs Education policy has remained too slow and almost neglected, especially at the Local Governments levels.”60 Other reports portray
an underfunded system without the human resources to adequately serve
children with disabilities.61
C. Governmental Framework
One of the key distinctions between the Ugandan and American approaches to special education springs from contrasting governmental frameworks. The United States of America is a federalist system while Uganda
is a Republic.
The US federal government is a relatively small player in the funding
and provision of education. Delivery of primary and secondary education
in the US is primarily the responsibility of local and state governments.
In terms of the education of children with special needs, the federal
government provides less than 20% of the funding and is responsible for
very little direct administration and services provision in the area of children with special needs.62 Instead, the IDEA and the related regulations
manage state and local governments through legal requirements.
In Uganda, on the other hand, the central government has the primary responsibility for the implementation of UPE and USE as well as
the mandate to manage and develop wider educational policies. Therefore
Ugandan laws and regulations pertaining to education primarily concern
how the central government will logistically and functionally carry out
the business of education provision within Uganda. As a result Ugandan
education laws are less directive, controlling and educationally oriented.
Instead Ugandan education laws address capacity building and the establishment of structures.
D. The Role and Availability of Litigation
Another distinctive aspect of the American special education legal framework is quick and efficient access to litigation by the intended beneficiaries
of special education services. Although legal recourse for the receipt of
social and economic benefits in the United States is the exception rather
the norm63, parents of children with special needs in the United States have
the right to sue public school districts to receive a free and appropriate
public education.64 The legislative framework ensures quick access to a due
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process hearing and subsequent appellate rights in federal court. The school
districts have rights to bring suits as well in certain instances, although that
is a very rare occurrence.
Conversely, parents of students with special needs in Uganda have no
clear roadmap for legal action. Even where the law and treaties speak to
rights, Ugandan courts have demonstrated the tendency to avoid engaging
in the substance of legal challenges concerning the provision of economic
and social rights.65 The present emphasis in Uganda is for broader changes
and policy improvement.
The Ugandan Government is unlikely to establish a mechanism that will
give parents and children the right to pursue legal action against government educational providers. As long as the status quo of government court
decisions in the context of economic and social rights continues it would be
very surprising to see the Ugandan Government establish a hearing process
for the consideration of matters concerning the provision of special education services. If the national and regional courts shift and begin to hold governments responsible through the imposition of sanctions it is conceivable
that the Ugandan Government could establish a hearing scheme designed
to provide efficient and pragmatic local remedies.

V. Lessons for Uganda from the United States
The balance of this paper presents lessons from the US that can be instructive in the Ugandan context. Aspects of the American system are not presented as models to be followed. The extensive differences between the US
and Ugandan contexts prevent simple wholesale adoptions of American
approaches. Instead, this section offers up for consideration both positive
attributes and cautionary tales from the American experience.
A. Positive Aspects of the American Special Education Regime
We begin with positive aspects of the American special education regime that
can serve as instructive models for special needs educational policy within the
Ugandan context. Examples include mechanisms that incorporate stakeholder involvement, an emphasis on the individualized needs of children and an
informed, proactive and intervention-based approach to student discipline.
1. Incorporation of Stakeholders and Emphasis on Consensus
In the US there is a consistent emphasis on the incorporation of stakeholders and achieving meaningful consensus in special education matters.
28
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The decision-making engine of the special education process in the US is the
“IEP Team.” “IEP” stands for “Individualized Education Program.”66 American students who receive special education services receive those services
in accordance with the IEP developed for that student.67 Essentially the IEP
becomes the “law” for the subject student.
The IEP Team is the legal organ charged with the responsibility of developing the IEP. Federal Regulation 34 C.F.R. 300.321 provides that the
IEP Team for each child must include 1) the parents of the child; 2) at least
one regular education teacher of the child68; 3) at least one special education teacher69; 4) an empowered and qualified representative of the school
system70; 5) a person qualified to interpret the instructional implications
of evaluation results71; 6) an individual who has special knowledge or special expertise regarding the child who may be included at the discretion
of the school system or a parent; and whenever appropriate 7) the child
with the disability.
The IEP Team is an inclusive and egalitarian body. There is no chair of
the IEP Team. No one individual is officially in charge. Instead IEP teams
are egalitarian bodies where the members seek to reach agreements through
consensus.
The process through which the IEP Team develops, reviews and revises
an IEP is set forth in 34 C.F.R. 300.324. There is no mechanism for majority
rule to force objectives through against the will of minority team members.
In addition, it is improper for a party to come to the IEP meeting with a
pre-packaged educational plan that the team members must accept or reject.
Instead, the IEP Team members are required to develop the educational plan
within the meeting itself after all of the stakeholders are given the opportunity to participate and share information.
At the center of the collaborative process are the parents. School systems
must take steps to ensure that parents of a child with a disability have the
opportunity to meaningfully participate in IEP Team meetings. In order to
ensure meaningful participation school systems must 1) provide parents
with the opportunity to inspect and review all educational records; 2) provide advance notice of the IEP meeting; 3) schedule the IEP meeting at a
mutually agreed upon time and place; 4) provide parents with prior notice outlining the purpose of the meeting and key aspects of the regulatory
framework governing the IEP process; 5) involve the parents in educational
placement decisions; 6) use methods to ensure parent participation if parents are unable to attend; 7) document efforts to accommodate the parents
when the parents do not attend; 8) use interpreters when necessary to make
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sure the parents understand what transpires at the meeting; and 9) provide
the parents with a copy of the child’s IEP at no cost to the parent.72
At first blush this IEP Team design might appear unwieldy or unworkable. In truth, the IEP process is not easy. Many teachers, parents and staff
dislike IEP meetings and view them as procedural hassles and sources of
stress. However, there are virtues and benefits to this challenging process.
The IEP Team model is not something that Uganda is likely to adopt
wholesale. However, there are several components within the IEP Team
model that could be beneficial in Uganda. These components include the
priority on parental input and involvement and the emphasis on informed
consensus.
It is no accident that parents are the first category of IEP Team member
listed within the American regulatory framework. This emphasis on parents
could be incorporated within the Ugandan framework. Parents are an important resource to schools. They often know their children best. Parents
can also be valuable team members in the education of their children especially when a child needs additional instruction and assistance outside of
the classroom. A mechanism in Uganda that formally incorporates parents
of children with special needs into both the educational design dialogue
and the pedagogical process could provide extensive benefits at a low cost
to Ugandan taxpayers.
In Africa there is reverence for a traditional ethic known as “Ubuntu”
meaning roughly as “a person is a person through other people.” Ubuntu
places an emphasis on the good of the whole and values consensus. The emphasis on consensus adopted within the American IEP framework is consistent with the values of Ubuntu.
One could argue that the power behind the consensus building in the
American system is the threat of litigation. After all, the reason consensus
must be reached is that either the parent or the school board has the right
to litigate the educational placement if there is no consensus. However, the
threat of litigation is not necessary to a system that values consensus. In the
Ugandan context the inherent cultural value placed on consensus could
provide the basis to facilitate meaningful efforts to achieve consensus.
The American emphasis on consensus also helps to ensure that the child
is assessed in a meaningful way. IEP members from the educational providers
are encouraged to be diligent in their assessment of the special needs child
when they know that their assessment will be subject to a consensus building
exercise. The need to obtain the consensus of others in an open forum can
help ensure quality.
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A consensus model also invests more individuals in the life and educational of a child with special needs. Identifying, recognizing and engaging
the key players in the life of a child with special needs can serve to reinforce
the roles that other community members play in the life of a child with
special needs.
2. An Individualized Approach
A defining quality of the American special education framework is its individualized approach. This quality is seen most clearly in the mandate for the
development of individualized educational plan.73 However, the legal and
regulatory framework is replete with other examples of an emphasis on the
needs and characteristics of the individual student. Examples include the requirement that public agencies conduct individual evaluations of children74,
the right to independent educational evaluations75, the extensive designation
of specific learning disabilities76, and requirements for individualized plans
and assessments in the context of disciplinary management of students with
special needs.77
In Uganda large class sizes and limited resources make individualized
approaches difficult. Nonetheless, the educational system must recognize
that certain learners require different approaches in order make progress
and achieve success in the classroom. These needs go beyond the obvious
special needs of students such as those with disabilities pertaining to vision
or hearing.
The importance of an individualized approach is heightened when an
educational system places emphasis on mainstreaming. In Uganda the desire
to meet the CRPD’s mandate for mainstreaming could result in educational
harm if legal compliance is seen as simply a matter of placing special needs
children in the same classrooms as other students. Care must be taken to
provide the mainstreamed students with special needs the tools and guidance they need. Evaluation and assessment is key to ensuring that special
needs students are given an appropriate and beneficial education in a mainstreamed environment. In Uganda, a rigid national curriculum and examination systems adds to the challenge of individualizing educational delivery.78
An individualized approach requires resources and human energy.
Nonetheless, it is essential for the provision of a meaningful education to
many students. The support needed to achieve a more individualized approach in Uganda would need to be “multi-sectoral, starting with the family
at the grass-root level, then the community level, the district level and finally
the national level.”79 Hopefully, Ugandans at all levels of the educational
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policy and delivery system will appreciate the highly individualized nature
of special education and will dedicate the resources and efforts needed to
incorporate more flexible and individualized approaches within the Uganda
educational system.
3. Discipline
The discipline of students with special needs is a controversial issue in the
US.80 The American student who is receiving or who should be receiving
special education services is entitled special treatment and protections in
the context of discipline.
In Honig v. Doe81 the United States Supreme Court held that short-term
changes as a result of disciplinary measures including suspensions of up
to ten days are permitted under the IDEA, but changes in placement of a
longer duration are not. Honig marked the beginning of a new era where
the special status and protection of special needs children obtained clear
legal recognition. In the wake of Honig, Congress and the Department of
Education established a legislative and regulatory framework that sets out
clear limitations on the discipline of children with special needs and establishes special procedures, interventions and assessments to be performed
in matters involving the disciplinary management of children with special
needs.82
The American framework includes several unique protections and
procedures with respect to the discipline of students with special needs.
For example, in cases where disciplinary action would result in a change of
educational placement, the student’s IEP team must conduct a “manifestation determination” which involves a thorough review of a student’s file
in order to determine if the conduct that is the subject of the disciplinary
action “was caused by, or had a direct and substantial relationship to the
child’s disability” or “if the conduct in question was the direct result of the
(school district’s) failure to implement the IEP.”83 In addition, the framework requires the development and implementation of a specially designed
“behavioral intervention plan” based on a “functional behavior assessment”
under certain circumstances in order to address disciplinary issues in an
informed and proactive manner.
Many view the special protections in the area of discipline as double
standards that erode the ability of teachers and staff to administer discipline.
Others see the disciplinary framework as an endorsement of blame shifting
that takes the onus for good behaviour off of the individual child. Others
contend that special education students who are aware of their special
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protected status become difficult to manage and have the license to act out
with impunity.
However, before dismissing the special disciplinary provisions in the US
we should consider the core values that the disciplinary framework is founded on. Certainly children’s disabilities and psychological disorders can affect
their behaviour. The desire to treat all children the same does not change
this fact. Moreover, interventions and behaviour management strategies can
be effective. If such strategies can positively impact student behaviour they
should be encouraged. Certainly the design, implementation and execution
of such strategies require far more work than simply removing a student
from the classroom environment. Therefore a system needs to have measures in place to encourage that such actions are taken as in many instances
teachers will choose the easier and less effective options.
In Uganda student discipline is rarely implemented on an individualized
basis. Moreover, in Uganda little emphasis has been placed on identifying
students with behavioural problems as students with special needs. Instead,
students with special needs are often thought of a simply the blind, deaf
and wheelchair bound. The global psychological and educational community recognizes and appreciates disabilities and disorders that substantially
impact behaviour.
The American procedural framework concerning the discipline of students is quite onerous. However, it forces teachers and administrators to
appreciate the relationship between disability and behaviour. Regardless of
what is specifically done in Uganda, it is crucial that approaches to student
discipline be informed by current knowledge and best practices.
4. Economics, Pragmatism and Integrity
Special Education presents difficult challenges regarding the use and allocation of resources. Even in the US, the allocated resources are inadequate
resources to provide children with special needs with the best possible education. When resources are limited the law must adapt to those realities.
This principle is relevant in the Ugandan environment where many Constitutionally declared rights amount to unfunded mandates. In such situations
pragmatic decisions must be made in terms of what rights will be enforced
at all costs, some costs or at no cost at all.
For the purposes of comparative analysis we will consider two American
legal standards concerning the use and allocation of resources in the context
of special education. The first standard concerns the relevance of financial
considerations when determining the educational services that a child with
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special needs is entitled to receive. Should children be legally entitled to the
best education a society can provide? Are considerations regarding the use of
resources for other students relevant when determinations are made about
the educational services to be provided to an individual child? The second
standard concerns integrity and the inherent value of all human life. Are issues pertaining to the education of children with special needs where costs
should not be a consideration and where economic utility is trumped by the
rights of the student with special needs?
American special education law provides that all children should receive
a free and appropriate education (FAPE). In light of this generally worded
standard, courts have been left to define and circumscribe what amounts
to FAPE. The US Supreme Court established the basic test for determining
what amounts to FAPE in Board of Education v. Rowley, 458 U.S. 176 (1982).
In Rowley the Court established a two-part test which provides that when
school districts comply with the procedural mandates of IDEA and has developed an IEP “reasonably calculated to confer educational benefits” on the
child, compliance with the IDEA is largely assured.
The Court in Rowley found that “(i)mplicit in the congressional purpose
of providing access to a free appropriate public education is the requirement that the education to which access is provided be sufficient to confer
some benefit upon the handicapped child.”84 Justice Rehnquist’s majority
opinion held that “the ‘basic floor opportunity’ provided by the Act consists
of access to specialized instruction and related services which are individually designed to provide educational benefit to the handicapped child.”85
The resulting requirement is satisfied when a school district provides “personalized instruction with sufficient support services to permit the child
to benefit educationally from that instruction.”86
Educational offerings that are “reasonably calculated to confer educational benefits” need not be the best educational offerings available for
the child. Lower courts have derived various practical applications for the
second prong of the Rowley test. The Sixth Circuit held that while FAPE
does not require students to receive maximum potential benefit, the benefit must be more than minimal. Doe v. Smith, 879 F.2d 1340, 1341 (6th
Cir. 1989). The 11th Circuit held that under Rowley districts are merely
obligated to provide students with disabilities with a “basic floor of opportunity” which is further delineated as meaningful “access to a public education,” and not meaningful “educational benefit.” JSK v. Hendry
County School Board, 941 F.2d 1563, 1572 (11th Cir. 1991). Nonetheless,
other courts have held that the Rowley standard requires more that “mere
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trivial advancement”87 and that merely producing some “minimal academic
advancement” is not sufficient.88
Given the “floor level” Rowley standard, it is not surprising that economic considerations play a part in decisions regarding the provision of
educational services. Under the American legal framework is it “generally
recognized that cost is a factor that legitimately may be considered in the
placement of children.”89 Limited resources and dilemmas regarding proper
resource allocation are at the heart of the policy behind considering cost as
factor. According the 6th Circuit Court of Appeals “(c)ost is a proper factor
to consider since excessive spending on one handicapped child deprives other handicapped children.”90 As public resources for education continue to
diminish the problem of resource allocation and costs considerations will
undoubtedly grow.91
This brings us to the second issue in this section: Are there instances
where economic considerations are inadequate or ethically deficient when
considering the requirement of providing education to children with special
needs? In the American context there are two clear instances where matters
of resource allocation and utility are deemed legally lacking. The first such
instance arises in the context of severely low functioning students and the
second concerns mainstreaming.
From a legal sense, no child is a “lost cause” in the United States.
No American child may be excluded from a free and appropriate education
based on the child’s low functioning level or seeming incapacity to learn.
This legal right to access to education in all cases is known as the “zero reject
policy.”92 This legal standard is grounded in integrity rather than economic
pragmatism. It is an instance where the right to access education and to be
treated with equal dignity trumps other concerns.93
The second instance where integrity prevails over pragmatism is in the
context of mainstreaming. In the American system schools are prohibited
from depriving disabled children of the opportunity to be educated with
nondisabled children on the grounds of cost containment.94 In other words
financial concerns should not play a role in excluding students from the
regular classroom environment. This right is not as clear-cut as the “zero
reject rule” as schools are permitted to consider the impact on the class or the
regular education teacher when determining the appropriateness of a mainstreamed placement.95 Therefore, schools have some licence under the law
to mask financial motives for placement under other motives. Nonetheless,
the right to not be excluded is a matter of integrity and financial concerns
should not be permitted to extinguish this right, at least not facially.
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Policy makers, courts, lawyers and citizens in Uganda are all too familiar with the legal repercussions of financial limitations. The Constitution
is replete with affirmative rights (i.e. entitlements) that will not be actualized in the foreseeable future due to an inability to fund their actualization.
Nonetheless, the American example demonstrates that there are lines a society can draw where it chooses rights over financial concerns. In the special education context Uganda may choose to meet certain needs and offer
certain services as a matter of integrity regardless of pragmatic economic
concerns. A society can decide that certain rights are more important than
money and can set their laws accordingly.
5. Continuum of Alternative Placements
Public school districts in the United States “must ensure that a continuum
of alternative placements is available to meet the needs of children with
disabilities for special education and related services.”96 Examples of the continuum of placements that should be offered include “instruction in regular
classes, special classes, special schools, home instruction and instruction in
hospitals and institutions.”97 This continuum of placements is needed in order for a school system to meet its obligation to place a student in the “least
restrictive environment.” The obligation to offer a continuum of services
also reflects the importance of offering educational and related services that
are individually tailored for a particular student.
Uganda could adopt a similar requirement and ensure that a continuum of placement options is offered for Ugandan students with disabilities.
Options should not be limited to inclusive placements in regular classrooms
and special schools such as those for blind and deaf students. Other options
along the continuum should be presented and considered on a case-by-case
basis. Officials in Uganda should also employ special education providers
who are able to deliver services in different settings along continuums.
6. Related Services
The American legal framework recognizes the importance of “related services” in the delivery of appropriate education to children with special
needs.98 Related services are defined as “transportation and such developmental, corrective, and other supportive services as are required to assist
a child with a disability to benefit from special education, and includes
speech-language pathology and audiology services, interpreting services,
psychological services, physical and occupational therapy, recreation, including therapeutic recreation, early identification and assessment of disabilities
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in children, counselling services, including rehabilitation counselling, orientation, and mobility services and medical services for diagnostic or evaluation purposes.”99
The sheer scope of resources listed as related services in the American
regulatory framework demonstrates the extensive human resource capital
and financial resources necessary to provide the services that students with
special needs can benefit from. While Ugandan educational providers might
not be in the position to replicate the panoply of related services available in
the United States, Uganda can certainly consider ways of making the delivery
of some related services a component in its special education framework.
Tertiary institutions in Uganda can also consider the list of beneficial related services when developing educational offerings to train future related
service providers.
7. Extended School Year Services
The American special education framework recognizes the importance of offering educational services to some students when the regular school term is
not in session.100 The American framework provides that each public school
system “must ensure that extended school year services are available as necessary to provide” a free and appropriate public education.101 These services
are to be provided at no cost to the parents of the child.
In the Ugandan context it is important to recognize that some students
need to receive services when the regular school term is off session or on
break in order to make sure that student makes educational progress. This
principle is related to the broader principle discussed above regarding the
importance of adopting an individualized approach in the special education
context.
8. Transition Services
The American special education framework acknowledges the importance of
preparing special education students for life outside the classroom. Transition services “means a coordinated set of activities for a child with a disability
that…is designed to be within a results-oriented process, that is focused on
improving the academic and functional achievement of the child with a
disability to facilitate the child’s movement from school to post-school activities, including postsecondary education, vocational education, integrated
employment, continuing and adult education, adult services, independent
living, or community participation.”102 Transition services should be “based
on the individual child’s needs, taking into account the child’s strengths,
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preferences, and interests; and include…(i) instruction; (ii) related services;
(iii) community experiences; (iv) the development of employment and other
post-school adult living objectives; and (v) if appropriate, acquisition of daily
living skills and provision of a functional vocational environment.”103
Transition services are crucial to practical education of students with
disabilities. Students should be equipped with life skills that will best suit
their individual needs. Students with specials needs should be empowered
to live as independently as reasonably possible. Life skills and employability
are key components to independent living.
An appropriate transition plan for one student might not work for another. Therefore transition plans need to be individualized.
Uganda would be well served by implementing a framework requiring
the establishment and development of individualized transition plans for
students with special needs.
B. Cautionary Tales from the American Special Education Framework
Some aspects of the American special education framework are instructive in
a negative sense. These aspects generate more “don’ts” than “do’s.” Here we
will address the litigious nature of the American system, the latent economic
discrimination within the American system and the relentless pressure of
paper work.
1. Litigious Culture
One of the most controversial aspects of the American special education
framework is the prominent role of litigation. If matters cannot be resolved
through consensus, the American system funnels parents and schools into
a rapid and intensive litigation process. The stakes of the litigation process
are raised by the ability of parents to recover attorneys’ fees if they prevail in
the litigation. The emphasis on litigation in special education is contrary to
broader policies that protect government bodies from the hazards of litigation such as sovereign immunity.
The spectre of litigation impacts the special education environment in
many ways. Teachers face the pressure of knowing that their actions in the
classroom and the documents they generate might face scrutiny in court.
The presence of attorneys in an individualized education plan (IEP) meeting
can change an otherwise collaborative culture into one of posturing and
mistrust.
Actual litigation itself has its own costs. The litigation process is stressful and expensive. Stakeholders are forced to put time and energy into the
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preparation of a case. This diverts limited resources from the education of
children with special needs. Relationships between parents, teachers and
staff can be strained or broken in the process. Litigation can cause school
systems to objectify students as a project that must meet certain goals.
Litigation can also place parents in a position where they are required to
prove the educational and developmental failures of their own child for sake
of their legal position.
The high costs of litigation in the United States results in several unfortunate dynamics as well. First of all, those that can afford legal representation in special education disputes tend to get more of what they want from
school systems. The ability to pay for a private lawyer gives rich parents more
power within a framework that emphasizes litigation.
2. Paperwork Pressure
The highly regulated nature of special education law in the US creates a
large volume of compliance-related paperwork. American special education
teachers often complain of being “swamped by” paperwork. The focus on
paperwork can take away from teaching and planning. Nonetheless, good
paperwork is important in tracking the performance of students and to
ensure compliance with the individualized educational plan.
In the Ugandan context an abundance of paperwork would present
additional problems due to poor document management techniques and
the higher marginal expense of documentation. Also, large class sizes make
the challenge of generating individualized paper work particularly daunting in the Ugandan context. Given the specific challenges in the Ugandan
educational environment, care should be taken so that any documentation
requirements are workable but not overwhelming or unfeasible.
3. The Price of Complexity
The complexity of the American special education framework comes with
a cost as well. The sheer amount of statutory law and regulatory provisions
can be overwhelming even to people who have careers in special education.
A complicated statutory and regulatory framework would present serious
challenges to many Ugandan families with special needs children.
It is also important that any laws and regulations passed in Uganda be
enforceable and doable. Oftentimes in Uganda laws are passed without the
economic and human resource mandate needed to effect and enforce the
laws. The Ugandan law makers and regulators must resist the temptation of
passing laws and regulations that sound good on paper but ring hollow in
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fact. A simpler and more functionally pragmatic legal framework is needed
in the current Ugandan setting.

VI. Conclusion
Ugandan policy makers, educators, and activists can learn a great deal from
the American special education legal framework. Although different in terms
of scope, structure, culture and resources, the American framework is a vibrant system in terms of intention, experimentation, and innovation. Whether the American framework produces a well-functioning system is open to
debate. Regardless of any value judgments as to its effectiveness and appropriateness, a close inspection of the American framework is instructive within the Ugandan context. It spurs critical thinking about special education
law and policy. It suggests means for improving the system and promotes
certain values that translate into the Ugandan context. Clearly this is an
instance where a comparative legal analysis can inform, caution and inspire.
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